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5 September 1968 -

Legal Effect of S. 1035 on the Intelligence Activities of CIA

l. A memorandum by the American Law Division of the
Library of 'Congress, dated January 29, 1968, conceraing the
effect of S. 1035 on the .Central Intelligence Agency has been

recently filed in the 'Clo:'a‘g're‘s sional Record (Cong.Rec., 2 July 1968,

pp. S8088 and S8089) after “L;)eing ﬁresented to the Senate.Subcommi‘ctee
‘on Constitutional Rights. |

2. The author of the article has conducted considerablé h
research into the statutes which have a bearing on the Ageﬁcy and its
functions. He also cites several cases which have a bearing on
the applicability of various laws and legal principles to the functions
of intelligence. Unfortunately, however, the author has not had the same
opportunity to research the sensitivities of security agencies generally or of
Central Intelligence Agency, specifi¢ally., .It is the purpose of th,is paper to
acquaint those interested in the sﬁbject with the actﬁal issues involved
and with certain court rulings in other, perhaps lesser known, legal
proceedings. This discussion demonstrates that there are inherent
in S.1035 conflicts with statutes and in fact conflicts with judicial

concepts of the necessity for secrecy in intelligence matters.

Approved For Release 2005/07/13 : CIA;RDP72-00310R000200100025-8 S}



Approved Fo@lease 2005/07/13 : CIA-RDP72-0031QBp00200100025-8

3. The article refers to a number of étdtu’cory provisions which
it claims were designed to allow CILA to maintain ‘secr‘ecy concerning its
operations and personnel. | It cites 50 U. 8. C. 403(d)(3) as authorizing
the Director of Central Intelligence to protect intelligence sources and
methods from unauthorized disclosure. That statute places a responsi-
bility on the Dircctor of Central Intelligence for protection of intelligence
sources and methods but in fact arms him with no authority to carry out
that responsibility.

4. Although 50 U.S.C. 403(d)(3) provides no authority to the
Diréctor of Central Intelligence for carrying out the obligation which
it places upon him to protect intelligence sources and methods, the
Supreme Court has steadfastly held to the view that intelligence is a
very special subject. As was stated in the Totten case (Totten v.

United States, 92 U.S. 105 (1876)):

M. .all secrcyat. employments of the Government in time
of war or upon matters affecting our foreign relations, whe.re
a disclosure of the service might compromise or embarrass
our Government in its public duties, or endangei’ the person
or injure the character of the agent..." cannot be disclosed
in a court of law.' "A secret service, With liability to publicity |

in this way, would be impossible;... The secrecy which such
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contracts (of employment) impose precludes any action for
their enforcement. .. It may be stated that public policy forbids
the maintenance of any suit in a court of justice, the trial
of which would inevitably lead to the disclosure of matters
which the law itself regards .as confidential...greater reason
exists for the application of the principle (of not allowing disputes
involving state secrets to be a.i::ed in court) to cases .of contract
for secret. service with the Goverament, as the existence of a
contract of that kind is itself a fact not to be disclosed. "

The Totten case has been repeatedly cited with approval by the Supreme

Court. (The most recent case concerning government privileges

.decided by the Supreme Court was United States v. Reynolds,
345 U.S. 1 (1953) in which Totten was favorably cited. 97 L. ed. 729,
732,733,735, )

5. Any suit filed before a court charging a violation of S.1035 would
inevitably reéuire assertion of the facts tending to support the violation,
These facts are inextricably involved with Agency functions and operations and
identities of Agency:personnel. On the other hand 50 U.S. C. 403g[section 6 of
the CIA Act of 1949, as amended] specifically exempts the Agency from the
'provisions of any law requiring publication or disclosure ofbthe Agency organization,
functions, names, official titles, salaries, or numbers of personnel

employed by the Agency. For example, if an employee stationed abroad
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asserted in court a violation of S.1035 by his superior, the mere
identification of the Agency personnel could reveal classifie‘d‘infor.mation
in violation of the secrecy oath which all employees are required to take, and

in itself would be a breach of security contrary to the interests of the United

‘States and possibly endangering lives of people.

| 6. This then is the crux of the issue--if the CIA is to be subject
to suits to prove its innocence or the innocence of one of its officers, as )
provided in SI. 1035, all efforts to maintain the security of its operations become
an exercise in futilify. It is apparent that when a court action is maintainable
concerning the performance of a service for the Government, despite the
secrecy required to perform that service, then the service becomes useless
because secrecy is its essence. A mere appearance in court could result
in possible disclosure of ﬁames and employment relationships, the very
existence of which are state secrets. If any employee has a statutory right
to a court hearing of his grievance, no matter how wrong or how frivolous
his suit may be and no matter how strong the case for the CIA is‘, once that
suit is filed a great disservice has been done to the integrity of the Agency's
security system and to its ability to operate anonymously, for t}:;e public
examination into the grievance is a serious breach of security and in many
cases may prove hazardous to the lives 6f certain classes of Agency employees.

It must also be noted when discussing facts which may be revealed in court

that it is a determination of the court in any given case as to whether a

Ss
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hand, intelligence sources and methods should not be subjected to com-=
promise, by design or otherwis e‘, by a statute which would tend to
.encourage employees in sensitive positions to jeopardize the security
system which they afe working to protect. In point of fact, our concern
lies not so much with the possibility of revelations by CIA employees but
rather by the use which may be made of this administrative remedy by
those who seek to destroy our national security systems. If such a statute
were applied to CIA, the Agency would be faced with one of ’cw§ alternatives:
to remain siient in the face of charges and .cc.mcede the merits, or to contest
the merits and give away the information which the Director is charged
by law to profect.

9. The fact is that although the CIA has soﬁme statutory authority
(and a clear statutory responsibility) to protect its secret information,
these mandates are not always enough when the Agency is brought into
court. The obvious question then becomes how much further will the
Agency be either harassed frivolously or sued in earnest and damaged
under the provisions of $.1035? It is apparent that while the cases to date
show serious compromise of classified information under present protective
statutes, the probable compromise in the future would be substantially
more because of statutory authprizations of suits against the CILA.

10. The American Law Division's report concedes the possibility

of conflict between Section 4 of S.1035 andthe Director's authority to
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upheld in a number of cases where the individual has sought to contest

his termination, Kochan v. Dulles; Civ. No. 2728-58, D, C.D. C. (1959),

and Torpats v. McCone, 300 F.2d 914 (1962), U,S. Court of Appeals for

D. C. Circuit. Particularly in the Torpats case the court refused to allov
on the record information concerning intelligence operations which the
plainﬁff knew were classifieci. Qur experience has shown however that
a court proceeding cannot bé conf ix;ed solely to the matter of a single
- allegation, but that all sorts cﬁ peripheral and background matters are
inevitably brought forward. S.1035 would virtually force the courts to
explore these areas publicly,
1ll. Possibly an even more clear-;u’c conflict involves section 20l(c)
of the CIA Retirement Act of 1964 (P. L. £8-643). Th.a.t provision states
that any determinations made by the Director authorized under the
provisions of the CIA Retirement and Disability Act of 1964 "shall be
deemed to be final and conclusive and not subject to review by any
court, " This provision was i:;}cluded in the law because the CIA retire-
ment system covers those ei.ﬁm;"l“éyees engaged in the most sensitive
work of the Agency, ‘primarily overseas activities, and the committees
of the House and the Senate which held hearings on the Act realized
the serious harm that would result from a public air;ng of any such cases,
12. As a hypothetical case, considér an employee who is mandatorily
- placed in a retired status under the CIA Retirement Act by the Director.

Assume further that the employee brings an action in a district court
Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-8 3
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claiming that his retirement resulted from an interrogation concerning
misconduct during which he requested and was refused co‘unsely(section (k)
0f 5.1035). Under the provisions of section 4, the empléyee would be
authorized to maintain the action, and the court would review in detail
circumstances of the forcgd refirement. Such a review by the courts
would directly conflict with section 20i(c) of the CIA Retirement Act,

and would result in a public airiné of sensitive informatién which that
section was designed to protect. Since $.1035 would be the later-enacted
law, a court might hold that section 4 prevailed over the provisions of

the CIA Retirement Act,

13. The requirement of presence of counsel or other person provided
for in section 1(k) of S. 1035 would impose a particularly difficult dilemma.
In effect, that section provides that before an employee c‘ould be subject
to an interrogation which could kkad to a disciplinary action, he has the
right of counsel or other person of his choice. This statutory requirement
could be extremely burdensome administratively. Of more importance,
| in the case of this Agency where classified information inevitably would
be involved, there would be the requirement of investigation of the counsel
or other person chosen. If for some reason the couﬁsel or other person
were determined to be unti'ustworthy to receive classified information, the
Agency would be in é. serious dilemma under S.1035. On the one hand, it

has the responsibilityfo protect intelligence sources and methods, and on
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the other hand there is the requirement in S.1035 that counéel or other person
be present, In theory then, if the Agency refused to permit the presence.

of the person designated by the employce during the interrogation which
involves the classified information, j:he complaining employee could allege
violation of S.1035 in deprivation of his rights. This is a serious infringement
of the Agency's ability to protect classified information.

14. As indicated above, experience has shown that most every court
action poses serious proble‘ms for the Agency. In order that the processes
of law may go forward, there is some dilution of matters that should
remain secret. The very conceptsboflS. 1035 in granting rights to employees
~and applicants to sue and to name individual employees of the Agency as
d_efenda.nts is at the outset inconsistent with the purposes behind the various
exemptions granted the Agency to maintain secrecy, as well as the responsi-
bility of the Director to protect intelligence sources and methods. These
new rights grantéd employees of the Agency are furthermore inconsistent
" with the judicial concepts of prou. cting state secrets and the special
nature of employment in secret activitiecs.  On balance, we believe that
the desirability of pfotecting sensitive intelligence information far
outweighs the need for relief of the type provided by 5.1035 to CIA employées
who generally have accepted as a condition of employment the necessity for
protecting ‘that infox;mation‘. For these reasons, we believe that a complete

exerption from this legislation for this Agency is essential.
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. privacy invasions, we are not trifling with
 ihe preat constitutional truths which but-
tress our soclety, I belleve we are,
Regrettably, it would appear that we have
come far {rom the nature of the truths which
we onco thought important; but in the case
of thie polygraph, we have come not very Tax
at all from the ancient methods of secking
+he trath. It is not too far from the ancient
1rial of ordewl by fire or water to the concept
af tho “wiggle seat.” Wor is there much A=
ferenco bobween the polygraph and the old
deecption test used by the Indlans, They
thoupht that fear inhibited the secvetion
of saliva, To test hils eredibility, an accused
~iven rice to chow. If he could spit it out
ne was considered innecent; but if it stuck
4o his gums he was judged gullty.
What do polygraph tecchniques do to the
concepts underlying the fourth and Pifth
Amendments? To the principles that there
shall be no search and solzure without war-
rant, and that no mon should be compelied
40 incriminate himself? Is there anyihing
raore destructive to our system of government

Was

than attempting to selze o mon's innermost -

_ thoughts; compelling him to confess his ne=
lefs, his roligious practlces, his overy sin;
requiring him to bare his soul to & machine
in order to hold a Job?

Tardened criminals arc safeguarded in $his
.nren of the law, yeb an applicant for Federai
employment is not. :

in the ermaployment process, however, it is
to the First Amendment that this twentieth
century witcheraft does the most violence.
That Amendment guarantecs a citizen free-
dom from interference with his freedom of
expression in his thoughts and bheliefs. And
1% inciudes ot only his right to express taem
Put his right to keep silent about thern. This
is & cructial issue in a frec society, .

To condition a citlzon’s employment and
nis future job prospeets on his submission to

" {he pumping of hls mind, his thoughts, and

- heliels nbout porsonal matters unrolated to
nis duties, 15 to oxerciso n forul of tyranny
and conirol over his mind which is allen to a
soclety of free men., It s to force conformity

. of his thought, specch and action to wiatever
subjective standards for conduct and thought
might Lo held by o polypraph operator, or
his company, or an agency ofiicial. It is t0
weakon the fabric of our entire society.

I submit that the Constitution can end
does protect us from such fncursions on our
liberties,

EMPLOYMENT AS A PRIVILEGE

~ To say that employmont ls o privilege Is
4o avold the issuo. For, as the Supreme Court
nas sald, 1t docs not matter whether or not
there i3 o constitufional right to- employ=
ment. The means and procedures employed
by government should not be arbitrary.
CONBENT

Nor does it help to roply that a person
“consents"” 10 such an invasion of his liberty.
Where the full force of government is behind
4he request, where he knows that great come

. puter and data systems of government will

retain forever his refusal to reply, or his an--

swers to the queries, there 1s no free consent.
CONTIDENTIALITY OF RECORDS

Proponents argue that the records are con-
fidentinl, It is no secret that his employment
records, with all of the medical and security
data, follow a man throughout his carecr.
They arc officially transmitted through tho
subterranean passages of our complex bu-
reaucracy. :

It was to prevent the practice of such tyr-
annies on Fedoral employeces that I intro=-
duecl my bill, 8. 10806,

This bill is premised on tho bellef that just
Lecouse he goes to work for governmeoent, tho
individual does 1o, C Y 15i Gsifrnts
and libertics as a@ﬁf@%ﬁ@fﬂ%ﬂﬂa
render bis right to o proper respect by hils
sovernment for hils privaoy and athos righis.
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5. 1035 is cdesigned to prohibit unwarranted
governmenial invasions of smployee privacy
and is sponsored by 65 Members of the Sen~
ate. I am happy to report thot it was ap-
proved by the Senato on Scptemicer 13 by a
vote of 19 to 4.

Section (f) of 8. 1035 makes it unlagwful
for any oficor of any Executive departiaent
or agency o require or reguest, or attempt
$0 vecqure or rogquest, suy civilian employee
serving in the departmeat or agency, or any
person applying for employment in the Lxe
cculive hranch of the United States Governs
ment “vo take any polypraplh test designed
{0 olicls from him Laformeation concerning his
personal relationship with any person con-
nected with him by biood or marriage, ox
conscrning his relipious beliels or practices,
or coneeralng his attitude or conduct with
respect to sexual matiers.”

This measure is now ponding in a Sub=
comumitteo of the House Post Ofilce and Civil
Sorvice Committee under the Chairmanship
of Congressman David oenderson, I am hope=
ful that tho Congress will cnact 1% prompily.

It is time wo put o rein on the Iederal
CGioveramoent's use of twonuleth century
witeheralt to find tho truth, It is time the,
Pederal Govermmeny wos told what truths 19
should be secking. .

MuEMORANDA CONCERNING TRE LEFFECT
S. 1055 oN THE SECURITY AGENCIES
Tre LusranyY OF CONGRES
washington, D.C., Januery 29, 1968,
To: Senate Subcommitteo on Constitutlonal
" Rights, .
Froon: American Law Division,
Subject:

Tals is in respomse to your request for a
coasideration of the possible efiects of S.
1085, to protect thwe privacy of governmental
employees, upon the sccreoy of an organisa-
tion like the Central intclligence Agency.

A number of statutory provisions are de-
signed to allow the C.I.4, to malntain almost
absolute soorecy about ity opearatiens and
personnel, In 50 U.S.C. §403(d) (3), tho Di-
rector of C.I.A. is authoriued, inier alie, to
vrotoct intelligence sources and methods -

from unnuthorized disclosure. The Agency

ig oxempted by 80 VU.S.0. §403g from the
vrovisions of any law requiring the publica=
tion or Gisclosure of the organization, funec--
{lons, names, oficial titles, salaries, or nums=
hora of personnel employed by it. The Direc-
{or lg authorized, by 30 U.8.C. §403(¢c), In
nis disorction, to tertainate the employment
of any officer or employce of fhe Agency
whenever ho deems it necessary or advisable
in the interesés of the Unilted States.
Additionally, & sovies of criminal statutes
prohibit unlewiul dlsclosure of confidential.
inforrantion respecting vhe national defense,
18 U.S.C, §§ 703, 704, 793, 1905, And, finally,
i1t appears that the C.LA, requires of most if
not all-of their cmployees tie execution of
3 secrecy agreement under which the em-
ployee swears to maintain in confidence in-
sormation gained because of his employment
and under which it is speciflcally recognized
that an intentional or negligent vioiation of
the azrcement might subject the employce
to prosecution under at lecast 18 U.S.0. §8 793

“and 794. Sce, Heine v. REaus, 261 I, Supp. 670,

571=672 (D.C.D.Md. 1966).
It is, of course, a ruie of statutory con=
struction that when two statutes confllet,
tho one later in date will govern, Thevefore, |
if any provision of 3. 1035, upon enacomont,
conflicts with any provision of the statutes
listed above, S. 1035 would prevail. Would
there be any conflict? ' .
In order to protect the privacy of govern-
ment employecs, S, 1055 pronibits those in
authority from. cngaging in certaln activi-
$les in regard to goverament employecs. Tho

B A R RDR T 2-00316R 000960

originn or tint of his forchears, (2) indl-
cating that tho failure of ono to attend eny

mitect of 8. 1035 on C.LA. Secrecy, -
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sssemblage for the purpose of adivsing, in-
structing, or fndoctrinating in {he perform=
ance of or in regard to anything otheor thau
official duties will be noticed or asted upon,

(3) requiring ome to partlcipate in activi-

tles or undertaking not relating te oficial
duties, (&) requiring one 1o report on his
activities or undertakings nob related to his
official dutics, (6) requiring onc to submit
1o any interrvogation or examination desipned
to eclicit information coneerning such DpOr=
sonal matters as relationships to other pco-
ple, rellgious belicls or praciices in sexual
matters, (6) requivingthe taking of & Poly= -
graph test designed to clicit sueh personal
{nformation, (7) requiring oue to paviicipate

in any way in the support of any persoil {or

political office of any political party, (3) ro-
quiring one to iavest one’s mouey in bonds
or other obligations, (9) requiring one 0
disclose personal finances exeept in certoln

_conflict of interest situations, (10) requlring

or requesting one to partlcipate in any in-
vestigation which could have disclplinary
consequences without the presece of coil- :
sel or other persons of his choice, (11) and
dfscharging or ofthorwise discriminating
agrdnst ono hecause of a wefusal to comply
with a request or demand made Llezal by
the bill.

Certain provisions of the bill recognizo the
existence of security interests nocessitati
deviation from the provisions of e 3
Tor example, & proviso permits Inguiyy .
the mational origln of an cmplioyes v
deemed necessary or advisablc to de
suitabllity for assigninent to activivles
undertaking related to the national scou-
‘7ity of the United States or 1o activities or
undertakings of any nature outsice tie
TUnited States. '

And Section 6 of the Dill pennius
requiring of polygraphing, personality test
ing oy financial inguiry to ellciv otherw
impermissible. personal information ol any
employee of the C.LA, the National Sccu-
rity Agency ov the P.3.1. i the Dircetor ol the
appropriate ageney, or his designee, makes o
personal finding with regard to ench in-
dividual to be tested that such test is re-
quired to protect the mational security.

Enforcement of the act would be placed
in a Board of Employce Rights and hence
to federal district court.

It appears then that the issue In any

(o,

N
(298]

“matter taken to the Board and to court sub-

sequently would be whother some prohuibi-
4ion of tho act had been violated, That is,
tne only relevant issuc to be adjudiented
would be whether, for example, someoie had
been requested or forced to tnke a nolygeaph
test in regard to his sexual petivities and
had, perhaps, beon discriminated aaaingt,
by being fired, demoted, or somichow heen
retaliated against. Thus, it is dlificult to sce

- how an issue involving government scercls

could be relovant to any determination the
Board or court might be calied up to make,
One possibility might axvise shiould the as=
signment of an operative he made to atbtend
some assorablage or to take part in some ac-
tivity be made and refused, for whicli u¢-
fusal diseiplinary action might foliow.

T4 could be claimed by the ailected cm-
ployce. that tho requirement violated onc or
another provision of the act. But it will be
noted that such assignments would violate
the oct only if not part of an ecmployee's

“uefficinl duties.” Should determination of a
- possiblo violatlon depend upon whether or

not the assignment involved “oflicial duties,”
the procedents seem clear that to avoid dis-
ciosure .of confidential or secret information
o court will accept the certidcation by the
Agency hend to that effect. Heine v. Raus,
supra B677-78; and, sce United States V.
Reynolds, 345 0.8, 1 (1953).

Thus, it would scem that lssues favaiving
3 would net Lo roleveud
o issucs bofore tho Doard and o o subie-
queni court, Tho' iscucs would, turiy rathes

S1a
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upon whether specific provisions of 5. 1036
hiac been violated.

In regard w the question of any confllet
botween present statutes and the proposed
aob, it appears that in all but one instanco
no condlict would occur, That instance ariscs
with regard to 50 U.S.C. § 403(c), permitting
he Duocb& o terminate the employmcnt
of any employce or ofiicer in his discretion,
Under 8. 1035, it would socmn that the Dirce-~
tor could not terminate employment for a
refusal to carry out any request to do any-
thing prohibited by tho bill, Ife could not,
“for exainple, fire anyone for refusing to huy
U3, savings bonds, But, as has been noted,
the issue would be slmply ‘whether this vio=
ation was the cause of dismissal or not; no
seerets or confidences, no disclosure of any
other reason, would have to be made knowi,

Aand, as already noted, thero are exemp-
tions. The Director may make inguiry of all
sorts of personal information If he makes a
finding that sccurity recuires it, No disclos-
uare w oulcl he requlred of the reason for such
a ﬂ‘ming, 17 it became an issue before the
Doard, only dlsclosure \,ha.t the finding had
in fact been mado,

in short, it appears that enactment of
8. 1053 would creato no confllet with prosent

statutes nor change any of them, with the

umlted aexception noted above.
JonNny H, KILLIAN,
Legisiative Attorney.

COMMENTS DY SENATOR ERVIN: Wiry TiE CIA

AND NBA SzouLp NOT -Br EXCLUDED I'RoM

TLIrE PROVISIONS oF S. 1035, wmz Bt To

PROTECT, GMPLOYEE RIGIHTS

The Central Intelilgence Agency and the
National Security Agency have asked that
the guarantees in S. 1035 not be extended
o their employecs or to citizens who apply
for cmployment with those agencles,

I seo no practical or polley reasons for

granting this request, and find no constitu- -

tlonad grounds for i, It Is neither necessary
nor roeasonable.

Thoe men who drafted the Constitution
envistoned a government of iaws, not of men,
They meant that wherever our national
houndaries should reach, titere the controls
ostablished in the Constitution should apply
to the nctions of government. The guarahtees
of the amendments hammered out in the

' state constitutional conventions and in the
meetings of the First Congress had no Umi«
tations, They were meant to apply to all
Americans; not to all Americans with the
¢xeeption of those cmployed by tho Central
Inteliigence Agency and the National Se-
curity Agency, - .

My research has revealed no language in -

our Constitution which envisions enclaves
in Washington, Langley, or Ifort Meade,
where no law governs the rights of citi-
vens cxcept that of the Director of an
ageney. Nor have I found any decision of
the highest court in- the land to support
such a proposition.

Why, then, do these agencies want fo bo .

exempt from this biil?

Is it that, unbeknown to Congress, thelr
misslon {5 such that they must be able to
order their employecs to go out and lobby
in thelr communities for open-housing leg-
islation or take part in Great Soclety poverty
programs?

Must they order them to go out and sup-
port organizations, paint. fences, and hand

out grass sceds, and then to come back and .

toll thelr supervisors what thoy did in thelr
spars time and with their weekends?

Do they have occasion {0 roguire thelr

employces 0 go out and work for'the nomi~
nniion or elecllon of eandidates for publle,
office? Must thoy order thiem to attend mect-

ings and fund-ralsing diuners for political

parties in the United Statgy

Do they not know how to evaluate a sccro-
tary Jor emwpioyment without asking bed
et S boavwegis epe, M AW has gdiarehoa, §
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gho loved Ler mother, 31 she goes Lo church

overy weelk, if she believes in God, if pho’’

Lolleves in the second coming of Christ, Af
her sex life s satisfactory, if sne has to
wrinate more often fhan othoer people, whab
she dreams aboub, and many other exiraine=
ous mattersy
Why dothese two
{0 coorce fmeir cmiployecs o coatribute to
chaxity and to buy bonds? The Bubcommnittes
nas received feariul telephono calls fLror
ciaployees stating that they were told their
security clcarances would be in jeopardy if
thoy were not buying honds, because it was
an indicntion of tacir lack of patiictism.
Why should Coagress grant these agencics
the right to spend tbousands ol dollars to go

s ground the country rceruiting on collego

campuses, and the right to sirap young ap-
plicants to machines and ask them questions
about their family, and personal llves such
as!

““When was the Arst timo you had sexual
relations with o wornan?

“IFow many thmes have you had sexual
interoourse?

“Eave you over engaged i homosexual
activities?

“ITave you cvor ung’lf'ud in sexual activii ies
with an animal?

“When was tne first time you had inter=
course with your wifé? .

“Did you have intercourse with her hefore
you wole married?

“How many times?"

What an introduction to American govern-
ment o these young peoplel

The Subcommitiee has niso received comm
ments from & numboer of professors indi-
cating the concern on their Tacultles thab
thelr students were being subjected to sugh
practices,

That we are losmg the taient of many
qualified pecple wio would otherwise choose
to serve thelr government iz fllustrated by
tho lollowing letter wialch was received by
Rupreuenmtivo Corneitus Gallagher, Chalr-
man of the Special House Government Ope
crations Commities investigation of inva.-
sions of privacy:

"I am now & l“on,ign Service Officer with
the State Department and have beei most
favorably impressed thh the “Department's
security measures.

“Flowever, some years ago I was considered
for employment by the CIA and in tils con-
nection had to take a polygrapn test. I have
never expericaced o more humiilating situa=-
tion, nor one which so totally violated hoth
the legal and moral rights of the individual.
In pm‘ticula.r, I objected o the manner in
wihich the person adieinistering the test
posecl guestions, drew subjective inforences
and put my own moral beliefs up for jusii-
fication. Sufico it 1o say thal after a short
time I was not a ‘cooperntive’ subject, and
the adiministrator said hie couldn't make any
gense from the polygraph and called in his
superior, the ‘deputy chief.

“The depuly chief began In patronizing,
reassuring tones to convince mo that all he
wanted was that I tell the trush. T then made
a statement to the effect that I had gone to

a Quaker school in Philadelphia, that T had,

been brought up at home and in school with
certain moral helicfs and prineiples, that I
had como to Washington from my University
at the invitation of the CIA to apply for a
position, not to have wmiy statements of &
personal and serious navure ¢uestioned not
only as to their truth but by implication as
%o their correctness, and that I strongly ob=
jected to the way this test was being admin=
istered.

“Tho deputy chief pave me a wise smile
and leaning forward said, ‘Wouild you prefor
that wo used tho unum,) serews? (1) X wad

roved For Release 2008/ ;{ TCIRRDPIR 40034039 9@@2{5 . Wiero thos
sponded thn‘v 7 naraLly tbour"a* 11 was o ¢aes- O5ittons arg not covered, the gubcommxttceSig

tion of coidnier polygraph or tho thwumab
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agencics want the license -

Y

“This incident almost ended tho deep de-
sire I had for scrvice in tho Americon gove
cernment, but toctunately I turned to the
Forelgn Service, But If it happened to me
it must have happened and be happening to
hundreds ol o‘mc; applicants for various feti-

eral positions.”

On the subject of polygraphs, the AFL~
CIO in 1965 stated:

“The AVL-CIO Executive Council deplores

tho use of so-called ‘lie detectors' in public
and private employment, We objoct to the
use ol these devices, not only because thelr
claims to reliability arve dulbious but becouse
they infringe on the fundamental reights of
Amerlean cltizens to porsonal privacy. Nei=-

cher the government nor private on 1ployexu
should be poermitied to engage in this sort of
police state sur ve‘u)anco of the lives of in-

“dividual citizens.

Legislatures in & States and soveral citics
havoe saircady outlawed these devices, and
many unions have forced their climination
through colloctive hargaining, The Dircctor
of the Ioderal Bureau of Investigation hag
said they are unrellable for personncl pui-
poses. -

Why should Congress talke o step xackward
by speelfically authorizing tholr continued

o use on American citizens in. these two azen-
cles to ask about their sex lives, their religion, -

and their family reiationshins?

Bear in mind that, reprehensible as these
lie deiectors are, the bill anly limiss their
use in certain areas, and the Director may

csuill authorize their use if ho thinks it nec-

essary to protcct the national sccurity, Pere
sonally, I fear Zor the national sccmi«j if its
protection depends on the use 01' sueh d¢=
vices.

Similarly, the question imay be asked, why
should these agencles force thoir employecs
to disclose all of their and vhelr families’ as-
sets, creditors, personal and real proporty,
unless they are responsivble for handilag
money? Nevertheless, under the bill, the CIA

-and NSA have been granted the exeraption

they wished, to require thelr employces 0
disclosoe sueh information, if thie Divector says
It 15 necessary o protect the wuational se-
curity, What more do they want?

Apparently, wiab they want ls to stand
abovo the iaw,

Taken all Logother their argunients foi
complete exemption suggest only one conclu-
sion—that they want the unmitigated right
$0 kick Pederal employees around, deny them
respect for individual privacy and the bhasic
rights which belong to every Aimerican re-
gardless of thie misslon of his agenecy.

Thoe ldea thal any government agency is
entitled to the “total man’ and to knowledgs
and coutrol of all the detalls of his personal
and community life unrelated to his emnloy~
ment or o law enforcement is more appro-
priate for totalltarian countries {han for a
soclety of free men., The basic prcmmc o%
S. 1035 is that a man who works for the fed-
eral government sells his services, not his soul,

RrrLies TO CENIRAYL INTELLIGENCE AGENCY
OBIECTIONS 7o S, 1035, A Biun 10 PRrROTECT
THE RIGHTS OF FEDBRAL EMPLOYLLS .

The Central Intelligence Agency, in o re-
port which was stamped “seccret,” stated &
number of objections to this bill. At the
request of CIA representatives, these woere
also explained to me at length in personal
discussions, Their suggestions were carc-
fully considered in Commitiec and the bill
was carefully recrafted and ammended to meet

therm. I believe the agency now has no legit- -

imate complaint other than their natural
lack of enthusiasm about being subject to
any law, Tollowing is a sununary ol their
ohjections and the provisions in S, 1055
wmch meeb thom, I bHeliove the satao aipl-

rients wiil m)ply to other securily nositions

st anke a policy declsion tuad, suviecs
W7 G 1 v

"
FeEvies regdianons, Ghay
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' My deax Mz, Chalzmani
Y
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I very much apprecinate the tloe you took lest Monday to

Cdlecuss 9. 78L with the Cuneral Counsel and Leglalative Counsael
: of this Aguuncy.

Aa you Maw, wa atill WMWW thowva are nwiaw paoblom e

 gonnected with cortain provisiony of this bill. Iwould, thorefore,

Mkﬁ an opporitunity to zm.*wmm our viewo to the Subcommittee.

1

In ordex to dlucuss our probler fully and candidly, I wmuw ‘
" hape you could seo yous way clear for me to hiww my ‘twmmmw

| in macuﬂva wwwa. I

T Blacevely, |

B f.‘ : ' i . ; . ‘Qr ;.
SO - joy Rictard RIS |
SEEERIEER TR Y P [ iy '
: | Richard Holms -
e T - Blvector .
! AR ‘ ' ) ‘
13 v ' ) A ) ‘t'. T
| f ;'
i oL . : 1; SRR 1,' 3
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WASHING'TON, D.C. 20510 &’

March 5, 1969

Honorable Richard Helms
Director

Central Intelligence Agency
Washington, D. C. 20505

Dear Mr. Helns:

Notwithstanding the fact that I do not see any way
in which the Federsal Employees Bill of Rights will substantiaLL’
disadvantage the CIA in the performance of its duties,l would
gppreciate it very much if your Coumsel would present to me
drafts of any proposed amendments which you and he deem essential.

I believe that the CIA now enjoys as totalitarian
powers as can be tolerated by a free soclety, and for this reason,
am unwilling to consent to any amendment which would grant the
CIA total exemption from a bill which merely attempbs to secure
to federal employees basic rights belonging to every American.

Sincerely yours,

S8am J. Ervin, Jr.
’

SJE:mm
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WASHINGTON, D.C. 20510

March 4, 1969

Honorable Richard Helms
Director, Central Intelligence Agency
Washington, D. C.

Dear Mr. Helms:

In

response to your letter of February 28, the Subcommittee will be

happy to arrange an open hearing so that you may discuss S. 782, the

federal

employee privacy bill.

Since the Subcommittee's agenda, like my own, 1s quite full, I would
hope this can take place within the next two weeks.

I had thought all the issues were thrashed out two years ago when
this proposal was amended to meet the objections of your agency. If
there are any obthers, I hope we can geb them cleared up so the bill can

be enacted.

With all kind wishes, I am

Sincerely yours,

Yoo FEor.r. Lo

Sam J. Ervin, Jr.
Chairman

SJE :mme

D14
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The Honorable Sam J. Ervin, Jr., Chairman
Subcommittee on Constitutional Rights
Committee on the Judiciary
United States Senate
Washington, D. C. 20510
My dear Mr. Chairman:

In your letter of March 4th responding to my request for a
hearing in executive session in connection with S. 782, you
state that the Subcommittee would be happy to arrange an open
hearing. In your subsequent letter of March 5th you say you
would appreciate a draft of any proposed amendments which we
deem essential. You further state that you are unwilling to
consent to any amendment which would grant CIA total exemption
from a bill which merely attempts to secure to Federal employees
basic rights belonging to every American,

I wish to make the record clear that my colleagues and
I in the Central Intelligence Agency are as keenly interested as
any American in protecting the constitutional rights and freedoms
of all of our citizens. Most of us joined the Agency in the first

place, and continue to work for it, because we believe in the basic

democratic freedoms and because we believe in them strongly

Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-§iﬂ
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enough to be concerned over the threat to these freedoms by
external, aggx_'essive forces. Our men undertake difficult and
often dangerous missions abroad in the firm conviction that they
are helping to preserve the democratic rights of the American
people.

It is an undeniable, if unfortunate, fact of life that the
international community is neither bound by ironclad guarantees
against aggression and subversion nor composed exclusively of
peaceful, stable democracies., It is this reality which confronts
the U. S. Government, which shapes the mission of the Central
Intelligence Agency. In the real world the survival of the United
States as a free and democratic state depends on its ability to
protect itself against the aggression and subversion of hostile
powers.

Survival requires that the forces, the plans, and the
weapons with which we would defend ourselves are safeguarded
from potential enemies. Similarly, it is vital that we have fore-
kpowledge of the capab'ilities and intentions of a potential enemy
to attack us. And so it is clear that in this struggle which has
been forced upon us we have no choice but to ensure the integrity,
the high morale, and the competence of the men and women whb

work with our vital secrets and seek out those of the potential

2 S\:’—ﬁ
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The record is clear that the various departments of the
U. S. Government responsible for our national security are
prime targets for penetration by Communist intelligence services.
They have initiated world-wide projects to seek out and recruit
Americans-~official and private, civilian and .military--to conduct
penetrations and subversions and acquire this Government's
sensitive national security information. We are all too keenly aware
of the successes which have been achieved.

The overriding emphasis of our enemies on the recruitment
of people, particularly Government employees, may help to explain
the significance which must be attached to our ability to rely
implicitly on the security, loyalty and integrit'y of those persons
we employ. Such reliance can be possible only if we have the fullest
knowledge about each employee so we can assess his integrity,
emotional stability under stress, and any w.eaknesses which might
make him susceptible to hostile influence.

I believe S. 782 inhibits our ability to obtain this essential
knowledge, but beyond this it provides for certain administrative
procedures which raise even more serious problems. As you
know, I have statutory responsibility for protecting intelligence |
sources and methods from unauthorized disclosure. This is a
heavy responsibility and important to the national security.

3
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Three provisions of S. 782 are, I believe, in conflict with this
responsibility:

Section 1(k) gives any employee the right to counsel
or other person of his choice if he is asked to submit to
interrogation which could lead to disciplinary action.-
Such interrogation can involve most sensitive information,
particularly as to intelligence sources and methods, and
this would permit presence of uncleared and possibly
hostile counsel at the earliest stages.

Section 4 gives any employee or applicant who alleges
he is affected or aggrieved by the violation or threatened
violation of any provision of the act immediate access to
the United States Distriét Court without regard to whether
such employee or applicant shall have exhausted any

administrative remedies which may be provided by law.

Again, sensitive information, particularly as to sources
and methods, may well be involved and would thus be
revealed in open court,
Section 5 establishes a Board on Employees; Rights

which would have the authority and duty to receive and

rentaran

investigate written complaints from or on behalf of any
person claiming to be affected or aggrieved by any violation

4
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or threatened violation of the act. This would permit

airing before this Board situations which might again

involve the most sensitive information.
These three administrative provisions are, I believe, in clear
conflict with my statutory responsibilities and are unnecessary,
as adequate machinery is provided for any employee or applicant
for employment who considers himself aggrieved.

A thorough exploration of the foregoing points would
necessarily go into the inner workings and detailed operations
of the Agency. I believe it would not be in the national interest
to do so in an open hearing, but I would be pleased with the
opportunity to do so in executive session. The scolution which

appears to be most nearly consistent with the national security

/iévzg,_ncomplete exemption from the bill for the‘Cié‘fitral\Intelligence

o T

{ Agency and for other sensitive agencies similarly situated.
We are, “hcwever*:’ﬁf?ﬁgg language which mig ierifiate

those features of the bill we believe to be seriously objectionable

~

and will submit our suggestions shortly in accordance with your

request.

Sincerely,

Richard Helms
Director
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S. 782 m———— :
oL E

The objectives of S. 782 we would all agree are laudable in attempting to assure against
mreasonable actions with regard to Government employees. However, as phrased, a number
»f provisions would have an adverse and disruptive effect on procedures and practices of
~IA which have been developed over the years to screen out disloyal or unsuitable employees.
The bill would:

1. Preclude the Agency from taking notice of any employee's attendance at a meeting
held by a subversive group or organization. [Sec.1(b) and Sec.1(d)]

2. Give any employee the right to counsel or other person of his choice if he is asked
to submit to interrogation which could lead to dis ciplinary action. Such interrogation can '
savolve most sensitive information, particularly as to intelligence sources and methods, and
this would permit the presence of uncleared and possibly hostile counsel at the earliest stages.
[Sec.1(k)]

3. Would require a personal finding by the Director, or his designee, in each case
with respect to certain key questions in polygraph or psychological tests. [Sec. 6] CIA asks
these questions of all applicants because it has been determined that they are required to
protect national security. It is a fact that literally hundreds of homosexual cases have been
uncovered during polygraph interviews where prior full-field investigations had failed to
uncover the true situation. The requirement for individual determinations would impose an
arbitrary and unnecessary impediment to an otherwise orderly and systematic procedure.

4. Permit an employee or applicant, who alleges that he is affected or aggrieved by
any violation or threatened violation of any provision of the act, immediate access to the U.S.
district court without regard to whether such employee or applicant shall have exhausted any
administrative remedies which may be provided by law. Communists, or other subversives
acting on their own or on instructions from foreign agents, could file suits for the sole
purpose of harassment based on allegations of improper questioning during recruitment
interviews. There is little doubt that such groups would be quick to recognize and exploit
“he weapon provided by this Section. The mere filing of such complaints let alone a hearing on
he merits would involve almost inevitably clas sified information concerning the Agency and
' is activities. [Sec. 4] Moreover, a campaign of leftist inspired harassing litigation would
jeriously burden Agency administrative resources and might virtually paralyze our recruitment

>rogram.

5. Establish a Board of Employees' Rights which would have the authority and duty to
‘receive and investigate written complaints from or on behalf of any employee or applicant
claiming to be affected or aggrieved by any violation or threatened violation of any provision of
the act. This would permit airing before this Board situations which might again involve
information which would be detrimental to the national security. In a CIA case it might well be _
that a defendant employee had been ordered by the Director not to provide information on a
matter since it was highly classified; thus, we would have a conflict between the Board's
authorities and the Director's responsibility for protection of intelligence sources and methods. .

[Sec. 5]

These provisions are, we believe, in clear conflict with the statutory responsibilities
of the Director of Central Intelligence and are unnecessary, since adequate machinery is
provided for any employee or applicant for employment who might consider himself aggrieved.
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IN THE SENATE OF THE UNITED STATIS

JANUARY 31,1969

Mr. Ervin (for himself, Mv, Bayir, My, BisLze, Mr. DBrooxx, Mr. Burnick, Mr.
*. 1 Byro of Virginia, Mr. Criurert, Mr, Coox, M. Coorer, M1, DIRKSEN, Mr.
TDobp, Mr. Dowr, Mr. Dosnick, Mr., EKaeueron, Mr. FannNin, Mr. Fong,
< Mr. Gorpwarer, Mr. Graver, Mr. GurNey, Mr. ITaNsN, Mur, IHHarrzEnn,
Mr. IIruska, Mr. INouye, M. Jornan of North Carolina, Mr. Jorpan of .
. Ipamo, Mr, McCarruy, Mr. MoGux, Mr. McGoviry, Mr. MoINtYRE, M,
MaeNUsoN, Mr, Mariiias, Mr. Mrrcarr, Mr. Mitier, Mr. Monrtoya, Mr,
Munnr, Mr. Muskis, My, Nenson, My, Prarson, Mr, Prrey, Mr. Proury,
My, Proxsune, Mr. Ranporrir, Mr, Saxni, My, SOUWBIKFE, Mr. Scorr, Mr.
. Srarkyan, Mr, Sroxe, Mr, Srevins, Mr, Taryaver, Mr. Trurstonp, Mr.
Towenr, Mr. Typinas, Mr. Wirziams of New Jersey, and Mr, YARBOROUGH )
introduced the following bill; which was read twice and referred to the
* Committee on the Judiciary ‘ A :

. . cpoe ; L :
] . Ve . e il 1 ot
SRR AN U N A AL

Td“prlotcct the civilian employees of the ‘exceutive branch of the
United States Government in the enjoyment of their con-
.. stitutional rights and to prevent unwarranted governmental

invasions of their privacy.
i

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

bl

3 StowioN '1.. It shall holnnla;wful for any officer of any

vty by
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son acting or purporting to act under his authority, or by any

* outside purties or organizations to’ advise, instruct, or in-
" doctrinate any civilian employee of the United States serving

in the department or agency in respeet to auy matter or

subject other than the performance of official duties to which

he is or may be assigned in the department or agency, or
the development of skills, knowledge, “or abilities which -

qualify him for the performance of such duties: Provided,

however, That nothing contained in this subsection shall be

construed to prohibit taking notice of the participation of a

civilian employee in the activities of any professional group -

-

(¢) To roquire or request, or to attempt to require or
request, any eivilian employee of the United States serving
in the department or agency to participate in any way in

any activities or undertakings unless such activities or under-

takings are related to the performance of official duties to
~ which he is or may be assigned in the department or agency, |

or to the development of skills, knowledge, or abilities which

qualify him for the perforinance of such duties.
(d) To require or request, or to attempt to require
or request, any civilian employee of the United States serv-

ing in the dopartmont or agency to make any report con-

24 58084 FBRReth S B0B8I¥I 8 K ABBTBELBROBEE1 SO

000200100025- 8

R e . ) :
25 aotivitios or undortakings avo rolated to tho performance of
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.6 ment in conflict with his official duties. -
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1 official duties to which he is or may bo assigned in the
“odge, or abilities which qualify him for the performance of

= o sye L3 a . e 4,0
5 civilian employeo is engaged in outsldq activities or employ-

RN (e) To, require or request, or to attempt to require or

8, request, any civilian omployeé of the United States serving
9 in the department or agency, Or any person applying for
_1‘01‘; employment as a eivilian employee, in the executive branch
131” of the United Statos Government, to sabmit to any interrogas
12 {ion or examination or to take any psychologicul test whieh
13 is designed to olicit from him’ information concorning his
145: “personal relationship with any porson connoccted with him
15 by blood or mairiage, or concerning his religious beliefs or
16,;\praotices, or concerning his attitude or conduet with respect
17 - to soxual matters: Provided, however, That nothing con-
18 tained in this subscction shall be construed to prevent
19 ! physician from eliciting such information or authorizing
20 guch tests in the diagnosis or treatment of any civilian

21;‘|.employce or applicant -where such physioizm deems such

' _zz.i,\information; necessary to enable him to determine whether

23 or not such individual is suffering from mental illness: Pro~

$r

24 yided Jurtlwr, Lowever, That this determination shall he made
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2 department or dgency, or to the development of skills, knowl-

‘such daties, or unless there is reason to beliove that the
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1 roo'ulatlon governing the examination of employoes or apph—
2 "' cants according to grade, agency, or dutics: Provided furlher, L
3 however, That nothing contained in this subscction shall bc
4 construed to prolibit an officer of the depaxtmont or 'ag (,ncy
5" “from advising any civilian employce or applicant of a specific
6 ‘charge of sexual misconduet made. aO’amst that person, and

‘

7"a 101'&11)0' him an oppmtumty to refute tho charge. "
8"" ' (B) To require or request, or'attompt to require or
wqu(‘qt any civilian employce of the Umtcd States suvm@
10 ‘in the department or ageney, or any person applymo for
11 “employmoent as a civilian employee in-the exccutive bumch _
12 “'of the United States Govemment to "tako a,ny poly mph'
13" tost designed to elicit from hlm information concemuw his
14 personal rel&tlonshxp with any pcrson conneeted with himl

15" by blood or warriage, or ‘concerning hxs 1'011(rlous beliofs or

16" practices, or concorning his attltude or ‘conduct with" xespcct

A\ L .
I N T AR YRR A_'?) Sy wl:i ' '*,’,"- e

17" to sexual mattors.
I . : . ‘ o L]
18 (g) To require or request, or to attompt to require

10 or request, any ecivilian employee of the United States serving

Ke

20 in tho departmont or ageney to support by personal cndcavm' '

21 Yor coutribution of Money or any other LhmO’ of value tho

23" nomination or the olection of any porson or group of pomom

23 4o pablio offico in the’ G-ovm'nmom; of tho Unifod'Smtes or of

e

24 any State, hsmot Ommmmwca]th, territory, or poqsesqmn

N II.}’ P

4 'A'pproved For Releaée 2005/07/13 CIA-RDP72.00310K000200100025-8
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1. of the United Stabes, or to qﬁtdn-d any meeting held to pro-
2 mote or support the activities or undertakings of any political

3. party of the United States or of any State, district, Common- ‘

4<”Vwealth, territory, or possession of the United Statés.
5. | (b) To coerco o‘r. attempt to .coerce “any civilian
. 6 employee of the United States serving in the departinent or

7 agoncy to invest his earnings in bonds or other obligations

8  or securities issued by the United States or any of its depart-

9 ments or agencies, or to make donations to any institution
10 . or cause of any kind: Provided, however, That nothing‘coh-
11 tained in this subscetion shall be construed to prohibit any
12 officor of any executive department or any executive agency
13 . of the United States Govermmeut, or aiy person acting or

14 purporting to act under his authority, from calling wectings

15 and taking any action appropriate to afford any civilian cm-
16 ployee of the Umtcd Statos the opportunity voluntarily to
17 invest Lis earnings in uonda or othor obligations or securitios.
18 issued by the United States or any of its departments or
19 agencies, or voluntarily to make donations to any iustitution
20 or cause,

21

tpd

... (i) To require or request, or to attempt to require
22 or requost, any civilian employeo -of the United States
. 23 serving in the department or agency to disclose any. iteins
24 of his pl'opei'ty, income, or other agsols, soureo of ineoino,

“F"l %‘ﬂﬁ%%asslzqwow?sem BERY@MiORmpanwnmas

.
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1 those of any momber of his family or household: Projvided,

2, however, That this subécctioﬁ shall not apply to any civilian -

3 emplo&ee who has authority to make any final determination | ,
4 - with rospoct to the tax or other liability of any person, cor- I
5 poration, or other legal entity to the United States, or

6 claims which roquire expenditure of moneys of the United

7 Statos: Provided furthér, however, That nothing contained

§ in this subsection shall prohibit the Department of the

9 Treasury or any other executive department or agency of

10 tho United States Government from requiring any civilian

11 '-employco of the United States to .mak_e_ such reports as may

12 e necessary or appropriate for the.determination, of his -
13 liability for taxes, )ta-riffs, custctm duties, -or 'other ‘obliga~

-1k tious iinposed by law, e

15 (i) To require or request, or to attempt to Tequire

16, or request, any .eivilian employee of the United States

17 - embraced within the terms of the proviso in subsection .

18 (i) to disclose any items of his property, income, or

19 other assets, source of income, or liabilities, or his personal

20 or domestic oxpenditures or those of any member of his’.

21 family or houschold other than specific items tending to'

22 indicato a oconflict of interest in respect to:the perform-’

=% anee of any ;)f tho oflicial dutios to which he is or'may be

24 assigned.,

wxApprov or.Release 2005/07/13 : CIA-RDP -
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8

request, any civilian employee of the United States serving

2 'in the department or agency, who is under investigation for

13"

4

@

S © w =-a o

miscondnet, to submit to mterrogation which could lead to

‘disciplinary action without the prosence of counsel or other

person of his choice, if he so requests. -

(1) To discharge, discipline, demote, deny promo-

"tion to, relocate, reassign, or otherwise diseriminate in

- regard to any term or condition of employment of, any civil-

ian eniployee of the United States serving in the dopartment

or agency, or to threaten to commit auy of such acts, hy

“reason of the refusal or failure of such ewployee to subiit

to or comply with any requirement, request, or action made -

~unlawful by this Aect, or by reason of the excreiso by such.

civilian ‘employce of any right granted or secured by this’

" Act.

SEo. 2. It shal] bo unlawlul for any officer of the United :

States Civil Servico Commission, or for any person acting

or purporting to act under his authority, to do any of the

- following things:

(a) To require or vequest, or to atlempt. to roquire or

request, any exceutive department or any oxeenbivo agenaey

“of the United States Governiient, ox any oflicer or employee

’servinw in such departinont or agoeney, to violate any of the

24 - plovmons of soetion 1 of this Act,

IO ) R o %ﬁ%&’%%mﬂﬁqewqz,avazé Bir-
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1.;r request, any person seeking to establish civil service status
2 or cligibility for cmployment in the executive bmnch of the
3 United States Government, or any person applying for em-
4 ployment in the exeentive braneh of the United States Gov-
5',;‘01'nmcnt, or any civilian employee of the United States
6 . serving in any department or agency of the United States
7 i_Governmexllt-, to submit to any interrégutioﬁ or ex:m}ination . ,
8 or to take any psychological test which is designed to clicit - - |
9 from him information concerning his pelsonal relationship
10 with any person conneeted with Lim by blood or marriage,

11 . or concerning his religious beliefs or practices, or concerning

- ' ’ ' ! e

12 . his attitude or conduct with respect to sexual matters: Pro-
18  wvided, however, That nothing contained in this subsection

14, shall be construed to preveut a physician from eliciting such

O

15  information or authorizing such tests in the diagnosis or
16 treatment of any civilian employce 01',applicanﬁ where such
17 physician deems such information necessary to enable him
18 to determine whether or not_éuch individual is suffering
19 from mental illness: Provided further, however, That this' -
20 , determination shall be made in individual cases and not pur-

21 suant to general practice or regulation governing the exami-

22 nation of employees or applicants according to grade, agenay,

23 or duties: Provided further, however, That nothing contained

24 in thiz subsection shall ho construed to _pmhibit an officor of

N TRY 3 ,
Ap.proved For r{elease 2005/07/13 : CIA- RDP72 00310R000200100025-8 S 31
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11
12"

13

14
15
16

170
‘18 1

‘tunity to refute the 'eharge.'

10

the Oivil Service Commission from advising any civilian

employee or applicant of a specific charge of sexual miscon-

duct made against that person, and affording him an' oppor-

S

(¢) To require or request,“or. to attempt to require

‘or Tequest, any person seeking to ostablish civil 'service

status or eligibility for employment in the executive branch

‘of the United States Government, or any person applym(r

for cmployment in the exccutive branch of the Umted States

‘Government, or any omhan employee of the United States

serving in any dcpaltment or agency of the Umted States

- Glovernment, to take any polygmph test desmned to elicit

from him information concemmg his per: son&l 1'elnt10nsh1p

‘with any person ‘connected with him by blood or marriage, -

or concerning his religious beliefs or practices, or concerning
his attitude or conduct with respect to sexual matters.
Spo. 8. It shall be unlawful for any eommissioned officer,

as defined in sechon 101 of tltle 10, Umted States Codo or

.Iany member of the Armed Torces actmo or pmportmo to
"“_act undm lns authouty, to require or 1equest or to attempt '
- t0 wquue ‘or request, any cmlmn employee of the executlve
¥ branch' of the United States Government undel his authority -

“or subjoc’G to his supmvmon to pelfmm any of the acts or

L

subinit to any of the 1'oqm1oments mado unlawfal’ by soction

fgoved For Release 2005/07/13 CIA RDP72- 00310R060200100025 8
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Spo. 4. Whenever any officer of any oxecutive depart-
“ment or any executive agency of the Umted States Gov-

ernment, or any person acting or purporting to act under his

" authority, or any commissioned officer as defined in section

101 of title 10, United States Code, or any member of the

“Armed Torces acting or purporting to act under his author-

' ity, violates or threatens to violate any of the provisions of

~section 1, 2, or 8 of this Act, any civilian employee of the

TUnited States serving in any department or agency of the
. (= . oV

- United States Government, or any person applying for

employment i the c\cumvc branch of the United States

- Groverniient, or any pelson sod\m(v to estabhsh civil-service

'status or cligibility for employment in the q,‘ﬁecutive branch . -

14

of the United States Government, affected or aggrieved by

5 the violation or threatened violation, may bring a eivil action

i Lis own hehalf or in behalf of himself and others

similarly situated, against the offending officer or person in

the United States district court for the distriet in which the

violation occurs or is threatened, or the distriet in which the

'oﬂondmo officer or person is found, or in the United States

‘District Court for the Distriet of Columbia, to prevent

‘the threatened violation or to obtain redress against the

" consoquences of the violation, The Attorney General shall

defend all* officers or persons  sued ander* this section

Approved For Release 2005/07/13 : CIA- RDP72- 00310Rq00200100025 -8
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‘1,00 who, in his jopinion, did not, willfully ~violate the

2, provisions. of this Act. IS,uch United States district court
'3 shall have jurisdiction to try and determine such civil action
{‘,41, irvespective of the actuality or auount of pecuniary injury
5, doue- or threatened, and without rogard to. whether the
. 6 aggrieved party shall have exbausted any administrative
7 romedics that may be provided by law, and to issue such
.8 restraining order,. interlocutory injunction, permanent in-
9, junction, or mandatory injunction, or enter such other judg-

10, ment or decree as may be neeessary or appropriate to prevent

[

‘11 " the threatened violation, or to afford the plaintiff and others .

!

12 ghmilarly situated complete relief against the, consequences of

13 the violation, With the written consent of amy porson.

14 “effected or aggrieved hy a violation or threatened violation
15 of section 1, 2, or 3 of this Act, any employee organization
16 'may Dbring such action on behalf of such person, or may
17 intervenoe in such action. For the purposes of this section,
18 awployce organizations shall be construed to include any
19, brotherhood, council, foderation, 01'ga,nizétion, union, or pro-
20 fessional association made up in whole or in part of civilian

21 employees of the United States and which has as one of its

22 purposes dealing with departments, agencies, commissions,

23 . and independent agencies of the United States concerning

24 {ho condition and terms of employmont of such employcos.

A d For Rel 200
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11 “and one for one year, respectively, {rom'’ the dato of " emct—" S
12" 'ment of this Act, and (2) any ' member’ appointed to fll
. ¢

13 "a vacanocy oceurring prior to the expiration of the term for

Employces’” Rights (hercinafter referred to as Ithe"“Boa',rd”)' .

*“The Board shall be composed of three members, appointed

Approved For Reléﬁie 2005/07/13 : CIA-RDP72-00310RO0M)0100025-8
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3 - :

by the President, by and with the advico andféoﬁseht of the

“Senate. The President shall designate one member as chair- " S
b . .

man. No more than two members of the Board may be of

1 the same political party. N o member of the Board shall be

~ an officer or employeo of tho United States Government.

“(b) The term of offico of cach'meniber of tho Board

“shall be five years, except that (1) of those merabérs' first

‘appointed, one shall serve for five years, one for threc® year s, |

Il . . T

o

HE . l

14 which his predecessor was appointed shall be appointed for = B

lr";

<

16
1

3

"the remainder of such term.

Vo

“rate of $75 a day for each day"spent in the work of the

18 -

1

Ne]

. . ; (“:
. 20igsual places of residence, as authorized by'section’ 5703 of
21 *“title 5, United States Code. " e v i v b
22

“idiem In lieu of subsistence expenses when away from their _ L

o
e ' i

' (¢) Moembers of the Board shall be compensated at the

1 f
1 : 1

Board, and ‘shall be paid actual travel oxpenses and per

‘e L

" (d) Two members shall constitute’ a quotum' for! the™

R T P LT N I A AN FRRRRE BRI

23 “'ti‘a,nsaction of business. . '

o Sel | The Board ma ﬂ)omt zmd fix the'com onsatxon : : .
Appr d For Release 20 CIA-RDP72-00310R000200100025-8 3 £
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“1~10f such officers, attorneys, and cmployees, and make such

2., exponditures, as may be necessary to carry out its functions.

3. . (f) The Board shall make such rules and 1'egu1atioxls

| 4. as shall be neccssary and proper to earry out its functions. -

5 (g) The Board shall have the authority and duty to
G receive and investigate written complaints from or on be-

7 half of any person claiming to be affected or aggrieved by

8 any violation or threatened violation of this Act and to con- |

9 duet a hearing on each such complaint. Within ten days
10, after the receipt of any such complaint, the Board shall
11 furnish notice of the time, place, and nature of the hearing

12, thereon to all interested partics. The Board shall render

13, its final decision with respect to any complaint within thirty

14. days after the conclusion of its hearing thercon.

15 (h) Officers or representativos of any Federal employee

16, 'organizaﬁon in any degree concerned with employment of
17, the category in which any alleged violation of this Act

‘18..} oceurred or is threatened shall be given an opportunity to

19, participate in cach hearing conducted under this section,
20 through submission of written data, views, or arguments,.
21 414 in the discretion of the Board, with opportunity for oral’

22, presentation. Gtovernment employees called upon by any"

23 party or by any Federal employee organization to participate

2¢ iy any phaso of any administrative or judicial proceeding
“Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-8
25" under this section shall be free to do so without mewring
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travel cost or sulfering loss in leave or pay; and all such em-
ployees shall be freo from restraint, coercion, interference,

intimidation, or reprisal in or because of their participation.

- Any periods of timo spent by Government employees during
‘such participation shall be held and considered to be Federal
‘ j'elcnployment for all purposes. N |

(i) TImsofar as consistent with the purposes of this sec-

tion the provisions of subchapter TI of chapter 5 of title 5,

Umtcd States Code, relating to the furmshmo of notlce and
manner of conducting agency hearings, shall bo apphcable o

. to hcmmgs conducted by the Board under this sectiort,

(i) If the Board shall determino after.hearing that a

violation of this Act has not occarred or is not threatened,

i

the Board shall state its determination and notify all inter-

ested parties of such determination. Kach such determina~

tion shall constitute a final decision of tho Board for pur-

poses of judicial review.
(k) If the Board shall determine that any violation

of this Act has been committed or threatened by any civil-

ian officer or employce of the United States, the Board shall’
immediately (1) issue and cause to be served on such of--:r
ficer or employoo an order requiring such officer or employeo
to cease and desist from the unlawful act or practice which"

constitutes & violation, (2) endoavor to oliminate any such-
Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-8
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17 'unlawful act or practice by informal methods of conference,

C [
Syl

4!, ! .
2" concxhatxon and persuasion, and (3) may— ‘ "'

gyt (A) (i) in the case “of the ‘first offeuso’ by any
g civilian officer or employee of the United States, other
54" than any officer appointed by the President, by and with
6 ‘the advice and consent of the' Senate, issue an’ official
7T i"i'1'<-3p1~111nm1'd against such officer or cmployee or order the
g it ‘susﬁunsion without pay of such officer or employee from
94 " the posm«)n or office held by him for a period of not to
10*!"*!‘; exceod fiftcen days, and (ii) in the case of a second
11 “or subsequent offense by any such officer or em;ployce,l

i I . . : . , [ '
12 ie) order the suspension without pay of such oflicer or em-

1w ployee from the posxﬂon or office lield by him ' for a
141" period of not to exceod thnty days or order the remioval
150 of such officer or employce from such' position or officé;
169 gnd R T Do Ppd e

1 (B) in the case of any offense by ‘any officer ap-
18T pomtod by the President, by and with the adviee and
190 ”consent of the Senate, transmit a report concerning ‘such"

-Hll Vi

2011 i1 yiolation to the President and the Congroess.

21+ ¢+ (1) If the Board shall determine that :a.l'lj violation
227 of this 'Act has boen committed or threatenced by any ‘officer
23'1'of any of the Armed Forces of the United States, or any

24" person })urpmtinvr to act under authority’ conferred by such
‘Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-8

25 officer, tho Board shall (1) submit a report thereon to the

(s
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o |
.1 Prosident, the Congress, and the Secretary of the military
2, department eoncerned, (2) endeavor to eliminate any un-
.3 lawful ach or practice which constitutes such a violation by

4 informal methods of conference, conciliation, and, persuasion,
10 and (3) wvefer its. detormination and the record in the case |
.‘6;;(1;0 any person authorized to convene general courts-martial

7, under scction 822 (article 22). of title 10, United States

.8 Code. Thereupon such, person shall take 1mmedlate -steps

9 to dispose of the matter under chaptor 47 of tltle 10, Umted_ |
10 Stqpes Qlodc (Uniform Code of Military, Justice) . T
| 1. ‘: () Any party aggrieved by any final determination
.12 or 01'(101'. of the B'o'ard may institute, in the district court ,of
13 the United States for the judicial district whercin the viola-
14 . tion or threatened violation of this Act occurred, or in the |
- 15 United; States District Court for the District of Columbia, |
16 g civil action for the review of such determination or order.
1.7,”3111 any such action, ﬁhe court shall have jurisdiction to (1)
1‘8‘-‘!a.fﬁ'1m,. modify, or set aside any determination orjorder made
19 by the Board __Which is under review, or. (2) -require the
20, Board -f.;o make’any determination or order which it is author-
21 ized to make under subsection (k), but which it has refused
2.2‘4120 rma,ke..'l?-he reviewing . court shall set aside any finding,
2 c'onclusio‘n determination, or order of the. Board as-to which

o, Y
2t somplaiug ix mado whiclt s unsapported by qubsmntml oVi= -

0y, Approved For Release 2005/Q7/13, : CIA-RDPy 2- 00310R000200100025 8 |
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‘1 (n) The Board shall submit, not later than March 31
2 of each year, to the Senate and Ilouse of Representatives,
8 rospeetively, a report on its activities under this section dur-
4 ing the immediately preceding calendar year, including a

"5 statement concerning the nature of all complaints filed with

"6 'it, its determinations and orders resulting from hearings

7 thereon, and the namoes of all officers or employees of the
8 United States with respect to whom any penalties have boen

9 imposed under this section.

10 (o) There are authorized to be appropriated sums nec-

11 essary, not in excess of $100,000, to carry out the provisions

12" of this section.
13 Szo. 6. Nothing contained in this Act shall be construed
14 to prohibit an officer of the Central Intelligence Agency or
15 of the National Security Agency or of ‘the TFederal ,
16 * Bureau of Inyestigation from requesting any oivilian em-

17 ployee or dpplieant to take a polygraph test, or to take a

18 ' psychological test, designed to elicit from him information

19 concerning his personal relationship with any person con-

20 - nected with him by blood or marriage, or concerning his

21 religious beliefs or practices, or concerning his attitude or

22 " onduct with respect to sexual matters, or to provide a per-

23 'sonal financial statement, if tho Director of tho Central

24" Tntolligence Agency or his dosignee or the Director of tho

- Apgroved For Release 2005107113, CIARDET2.00310R0002001 00025 8 .
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of the Tederal Bureau of Investigation or his dosignee makes -
a pclsonal finding with regard to each m(hvxdual to be . -
50 tosted or examined that such test or information i§ required
“to protect the national seeurity. | |
Ste. ‘7. Nothing contained in sections 4 and & shall be

construed to prevent establishment of department and

agency grievance procedures to enforce this Act, but the
existence of such procedures shall not preclude any appli-
cant or employee f10m pmbumo the remedies established

by this Aect or any other remedies pxovxded by law: Pro-
vided, however, That if under the procedures established,

the employeo or applicant has obtained complote protection

against threatened violations or complete redress for vio-

lations, such action 'ma‘y be pleaded in par in the United
States Distriet Court or in proceedings before the Board on
Employee Righfs_:l Provided further, however, That if an’
employeo elects to seek a 1'eino<1y under either section 4 or
section 5, hoe waives his right to proceed by an independent o
action under the remaining section.
Spo. 8. Tf any provision of this Act or the application . X
- of any provision to any person or circumstance shall be held
invalid, the remainder of this Act or the application of such
provision to persons or éimumsmnocs other than those as to

which 16 18 hold fuvalid, shall not ho affectod. o
Approved For Release 2005/07/13 : CIA-RDP72-00310R000200100025-8 S z% 7
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= - LT o MATHIAS, Mr. METCALF, Mr. MILLER, Mr. MoXTOYA, - - - = N
= N ST Mr. Muxpr, Mr. MUSKIE, Mr. Nersox, Mr. Pa- = .- - = - n
- = . - - : sox, Mr. Percy, Mr. ProuTy, Mr. PROXMIRE, Me O - - - iz T s
o T = RsxDOLPHE, Mr. SaxsE, Mr. SCHWETKER, Mr. Scor?, : L = =
. - - : AMr. 'SPARRMAN, Mr. Spoxg, Mr. STEVENS, Mr. TaArL- i - ST = -
= = - = - = aapeE, Mr. THURMOND, Mr. TOWER, Mr. TYDINGS," = ) b -
< i = - = Mr. Worrays of New Jersey, and Mr. YARBOROGGH ~ * = - -~ = < z
- = - - = i JaxUaRY 31,1969 . o 0L I = = =

= ) = Read “twice and referred to the Commiitee on the “Z - - =
= ST x o r Judiciary. - _ ~ = - Tz B
= = .. - LR - = W .z == - - = - = = =
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“lab 6

AMENDMENTS TO S. 782

Page 19, line 2, following nfinding'' delete "with regard to each

individual to be so tested or examined. !

 Page 19, following line 19, insert a new paragraph:
ng, Section 1(b), 1(d), l(k), and 1(1), and Sections 4 and 5
of this Act shall not apply to the FBI, NSA, CIA, or to

persons employed by, or detailed to, such agencies.

Page 19, line 20, renumber to read SEC. 9.

(These amendments would eliminate all the provisions troubling
the Agency and leave certain limitations which are no problem.
They are, therefore, tantamount to a complete exemption. )

Sif3
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abH

21 Februwary 1969

MEMORANDUM ¥FOR: The Director

SUBJECT: - Ervin Bill - 5.782

Bill Woodruff, Scoop Jackson, among others, have suggested you
might want to montion at an early Subcornmittee session the problem of
the Ervin bill (S, 782 to protect the constitutional rights and privacy of
Governmeut employeca)., I hope you find a chance to do this and if so
suggest you make the following pointa: :

1. Qur Subcommittee is certainly well aware of the sensitivity
of the kind of material we handle aund the kind of oporations we
engage in.

Z. Itis also aware of the Director's statutory reaponsibiuty'
to protect our sources and methods.

3. We need only look at some of the past experiences of
U.S. agencies (NSA cases for example) and cases of friendly foreign
countries (Philby, Blake, Runge, Imre, etc.) to ace the incalculable
damage done by successful Soviet penetrations of free world intelli-
gence organizations.

4. Indeed we have a mass of evidence tiat one of the highest
prioxitios of the KGE is the penetration of U.S. intelligence agencies.
One guccessful such penetration mipght enable the Soviets to identify
and noutralize many of our own operations; learn what we know and
don't know about Soviet capabilities and intontions; gain insights

_enabling them to confuse and deceive us: and acquire vital information
e gpbout U.8. poley, capabilities, technology, etc., with which our

own personucl bocome familiar in the course of their work.
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5. For theze reasons we are very sariously concerned
about the implications of certain provisions of the Ervia bill:

a. As you know, over the years we have developed a
thorough systemn of ascxeoening and assessing vur personncl,
If we didn't carefully check theiy security and sultability,
wa woulda't be doing cur duty. The Ervin blll would scverely
limit ws in this regard. It apparently would forbid us to
question an employee regarding hiz association with known
Communist agenta,

b, Perhaps ¢ven more serious, provisions of the Lill
graut any enmployee whose performance has been brought into
guestion, the right to bring in private counsel at the very
outset of an inquiry and te appeal his case to a U.S. digtrict
court. Iin such cases we would be faced with tho problem of
eithor letting command authority and discipline fall apart,
or going to public trial and belng forced to reveal a great
deal more about the Agency and its ope rations than we would
want.

L]
£

Espocially troublesome too is the provision allowing any applicant
the right to file suit in & district court for alloged violationas or threateancd
violations of the provisions of the bill (i, o., gquestioning an appilcant about
his persounal life}). Under these provisions, leftist organizations, dissident
youth groups, eotc., could launch a campaign of litigation virtually paralyzing
the Agency recruitment program and severely straining its administrative
reROUrCes. '

JOHN M, MAURY
Legiglative Counsel
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